
 

 

 

 

 

 

 
 

 

  

On March 18, President Trump signed legislation into law that grants leave to individuals 

impacted by COVID-19. The legislation includes two distinct sections: Emergency Paid Sick 

Leave and Emergency FMLA Expansion, which will take effect on April 2. We detail them 

below.  

Emergency Paid Sick Leave 

 

Eligibility 

The law requires employers with fewer than 500 employees to provide their employees who 

cannot work or telework with two weeks (80 hours for FTE) of paid sick leave when the 

employee: 

1. is under a federal, state, or local quarantine order because of COVID-19; 

2. is advised by a healthcare provider to self-quarantine because of COVID-19; 

3. is caring for an individual who meets one of the above 2 conditions; 



4. has symptoms of COVID-19 and is seeking a medical diagnosis; 

5. is caring for a son or daughter whose school/child care center is closed because of 

COVID-19 precautions, or whose child care provider is unavailable for the same 

reason; or 

6. is experiencing any other substantially similar condition specified by the Secretary 

of Health and Human Services in consultation with the Secretary of the Treasury 

and the Secretary of Labor. 

 

Special Rules for Health Care Providers/Emergency Responders 

Employers may exclude health care providers and emergency responders from Emergency 

Paid Sick Leave eligibility. 

 

Payment/Leave Entitlement 

Employees who are taking leave for their own health (1, 2, and 4, above) must be paid at 

their regular rate (up to a maximum of $511/day and $5,110 in total).  

Employees who are taking leave for any of the other reasons (3, 5, and 6 above) must be 

paid at ⅔ their regular rate (up to a maximum of $200/day and $2,000 in total).  

 

Emergency FMLA Expansion 

Eligibility 

This portion of the law requires employers with fewer than 500 employees to provide 

employees whom they have employed for at least 30 days with 12 weeks of job-protected 

leave under the FMLA to care for the employee’s child if the child’s school or place of care 

has been closed, or the child care provider is unavailable, due to COVID-19. An employee is 

entitled to this leave only if such loss of child care renders the employee unable to work (or 

telework). (Yes - eligibility is limited strictly to child care. Ah, politics at work.) 

Special Rules for Health Care Providers/Emergency Responders 

Employers may exclude health care providers and emergency responders from Paid FMLA 

provisions.  

Payment/Leave Entitlement 

Employees who take FMLA leave for that reason are entitled to paid FMLA leave. The first 

10 days of the leave will be unpaid, though employees can choose to substitute accruals to 

supplement their income during this time. (Employees may also receive Emergency Paid 

Sick Leave (see above) and NYS paid leave during this time.) 

After 10 days of unpaid leave (we are reading this to be work days), covered employers 

must pay employees ⅔ of their usual wages for the duration of the leave, up to a maximum 

of $200 per day and $10,000 in total. There is also a method for calculating pay for 

employees who work variable schedules. 

Special Job Restoration Rules for Smaller Employers 



 

For employers with fewer than 25 employees, the job restoration portions of the FMLA do 

not apply to employees who take this leave if: 

• the employee’s job no longer exists due to economic conditions related to the 

COVID-19 outbreak; and  

• the employer makes reasonable efforts to restore the employee to an equivalent 

position.  

Employers unable to restore an employee due to one of the above reasons must make 

reasonable restoration efforts during a 1-year “contact period.” 

Given the limits of the restoration exception, it’s unclear what, exactly, is expected for 

employers with 25 or more employees if the job doesn’t exist any more.  Perhaps more to 

come on this point… 

USDOL Limited Exemptions for Smaller Employers 

Businesses with fewer than 50 employees may apply to the Secretary of Labor for an 

exemption from when the leave requirements would jeopardize the viability of the 

business.  

Reminder: Other FMLA Rules May Apply 

For employers with 50 or more employees, a gentle reminder that if an employee is 

diagnosed with COVID-19 or is caring for a spouse, parent, or child with COVID-19, the 

employee may qualify for “traditional” FMLA leave, but that time would be unpaid under 

FMLA.  Merely being diagnosed would not likely qualify as a serious health condition, but 

those individuals with complications may be eligible. 

Also, FMLA does not address eligibility for employees who are out of work due to self-

isolation/quarantine, though NYS paid leave may apply.  

Tax Credits 

An important note for employers which provide these benefits: the law includes a dollar-

for-dollar tax credit in an amount equal to the provided pay leave. Caps do apply. The 

credit is applied against the employer share of FICA taxes. We anticipate the IRS will 

provide more guidance on this.  

**We highly recommend tracking federal emergency sick leave and expanded FMLA leave 

payments separately and NOT record these payments as working time.  Employers will 

want to establish that the time is reimbursable and be able to track it to ensure that they 

are getting the full credit.*** 

  

Please contact Joanmarie or Maggie with any questions. 
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